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R. BULMAN, as Adi ſtrator of James Aitkenſi, 
late of Morbeth;: genter _ deceaſt, brought 'an 
action in this '£ourt,' fey ng. furth in r libel, 

That inthe year $7.66, he Eord Gairlies N N 

* offered himſelf as. a ear didate tog wepreſent the borough of 

| ent deſirous to intruſt the 

Nt badger of his ele dn to a perſon properly ac- 
4 quainted with the conſtitutio on of the ,borough; and the 
different freemen and their qualifications, he made choice 

4 of: the nov decgaſt James” Hukenſon, attorney in Morpeth, 
10 or managing this a Main; Which ghoice, the Earl of Gal: 
* loꝛbay, bis father, was Pleaſed approve of, and con- 
firm by ſeveral letters ho oor ge his 6 Lord py addreſ- 
* ſed to Mr. A 5 That kor 4 . fa Year, 
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[6 e ori which Mr. * i bad the — management 


* of this election for Lord Gairlies, which was ſharply y con. 
*teſted, there being ſeveral other candidates, he applied | 
* with fach diligence {and aſſiduity to this affair, 
that he entirely neglected his other buſineſs as an wk 
Hoey which was Ye conſiderable, and, in the end, car- 
*'ried the election for Lord Gairlies, and procured him a 
| 4 ſear in pariag e to the expectation almo 
; / 6 every perſon,” and ſoon after died, the fatigue of th# 
2 2 ſineſs not à little tontributiny to his death, whig ö 
Ir np before ſettling the accompts of his em 
in carrying on and. managing the ſaid electioh, or his re- 
M4 eving any gratification for 115 trouble and toſs of time 
in that affair: That the ſaid John Bulman, the purſuer,, 
| «4 having” been appyinted adminiſtrator of the\ ſaid. Tame 
G Aitkenſon, che accompti. betwee > aid Earl and 


EP Gar lies, and fames Pitten/on, + or 175 Durſemelts, came 
1 to be cleared and ſettled by the purſue 
p 60H pts he gives they | 
«ceived, and debits them only with the'mon&expe 
* without making an charge for Mr. Aitkenſon's Þ agen 
and trouble in managing the election; and, in Januaty 
2 1762, the ſaid Earl having paid the purſuer the balance 
©, * of deburſements due by the ſaid accompt, the purſuer 
charged him of the whole articles thereof : That after this. | 
clearance, the purſuer expected that the ſaid Earl and, þ 
Lord Gairlies would make ſome grateful and adequate re- 
turn to Mr. Aitken/on's heirs, ſuitable to the great pains | 
8 ip. & and trouble he had been at, as their agent and attorney, | 
<0 in managing the ſaid clection; but their Lordſhips ſilence 
| on this head, for above a tevelvemonth after the ſaid clear- | 
N * ance, obliged the purſuer to make a demand on them:“ as 
And therefore, and in reſpect of the defenders refuſal to 
comply with the ſaid demand, concluding, That the de- 
fenders mad be decerned to make payment to the 9 . 
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of the ſum of 500 J. Sterling, in 9 of agency, and FD 2 - 
the ſaid James Aitkenſon's trouble, loſs of time, and 8 
in managing the ſaid election, and of 100. e as er: 
pence of proceſs. of oo 
This action came of courſe before! 80 Alemoor, as Ordis Sp 

nary, who, at firſt calling, appointed the purſuer to give gt 3 
% jn a condeſcendance of the tro ble Mr. Hithenſon had as ON 5 = 
„ nent Lord Garlies's election.“ This condeſcendance and 5 1 
ar wers were followed with mutual memorials ; ; and, upon — 55 1 
adviſing theſe, the Lord Ordinary Was pleaſed to take the 3 — 
AP. report, and ordained parties to give in informati- . + We 
us is accordingly offered on * Part of the det, 


is pdpceſs muſt, at firſt. view, apptar to be of 2 : 2 1 
Hature; and there is good reaſon to vo To 8 5 a 
Seagate purſuer had got any engouragement hape fer 
acct S IN ſuch a claim in Ex Aland fis would not have been Tt 8 
made the ſubject of trial hows eſpecially as LordGairlies, „„ 
the perſon properly intereſted, has is ordinary reſidenee in 1 e 
gland, and, tho' a "member of e Houſe of Commons, . 22 
would there, as well as here, have deglined to plead his pri: 
vilege of parliament. As for the Earl, his father, he has 
been very improperly made a patty in this proceſs, as he | 
had no further concern in the matter which gives riſe to „ 


it, than as having acted or correſponded occaſionally. for \ 
| Lord Gairlies when he happened to be abſent. | 


The hiſtory of the borough of Morpeth is pretty well 


known. A noble family, poſleſfed of a large eſtate in its 
neighbourhood, had obtained ſuch influence in it, that 
members ſupported by their intereſt, had been regularly | 
returned by the corporation. The freemen of the bo 
rough, ſometime previous to the late general elections, be- „ 
gun to entertain an apprehenſion from thence, and ather ED 

circumſtances, that their liberty was in danger, and that *- 7 Hrs 
; Wer were not treated in ſo W A manner as N de- N 9 
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ly declined to engage himſelf in an affair where the expence 
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Ferved. The love of liberty, and a deſire of independency, | 


To ſubh height had this political ſpiritinflamed Me Ends 


of the freemen and inhabitants of the borough, that any candi- 


date, in oppoſition to the old intereſt, tho' of rank inferior - 
to Lord Gairlies, would at that period, have been received ” =. 


in Morpeth with open arms: All that the oppeſition wiſhed 
for, was to get candidates who had fortune ſufficient to de- 
fray the expence of ſuch a conteſt. In this ſituation, Ma- 
jor Mitfard, a gentleman of the neighbourhood, offered him- 
ſelf as one candidate; but the party had ſtill difficulty to find 
another, as it was not every perſon who would engage in op- 
poſition to ſuch powerful intereſt, or who could afford to-do 


ſo. Major Mitford happened to be in Scotlaud at this critt- - "ih 
cal juncture, and having heard that Lord Gairlies was deſi- | gs 
rous of obtaining a ſeat in parliament, he propoſed that 4 
his Lordſhip ſhould join him in ſtanding for the borough. 9 
of Morpeth, and ſtrongly importuned him on the ſub- _— 
ject. 8 = 7". 
: Lord Gairlies, who at that time had other views, poſitive- 8 4 
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their correſpondence, But Mr. Aitken/on, never did ſignify 
| | B 


E:4.5 


was certain and the iſſue dubious, unleſs it could be made 
appear, that he had the greateſt probability of ſucceſs, To 


clear up all doubts upon this point, the Major propofed 
a meeting at Kel/o with ſome of the freemen and other lead- 
ing men of the party. 

A meeting was accordingly held there in June 1760, 
where Mr. Aitkenſon with ſeveral of the freemen attended, 
to whom Lord Ga:rlies was then an entire ſtranger. At their 
ear neſt importunity, and relying on their aſſurances that it 
s extremely eaſy to prevail, at a time when the aforeſaid 
- Doble family was at variance with the freemen, and that the 


2 of his election would be very inconſiderable; Lord 


greed to offer himſelf as a candidate along with 
Jajor Mn ord. As Mr. Aitken/on on this occaſion ſeemed 
to ) be then WEL intelligent and active man of the party, for 
hom he as the chief ſpeaker'at the conference, his Lord- 
Nah to correſpond with him, rather than with any of 
the others. Hence many letters pafled between Mr. Aitkenſor 
and the defenders, in the courſe of the canvaſſing preceeding 


the election, altho' Mr. Aitken/on never was formally appoint- 


ed agent, attorney or manager for Lord Gairlies, more tan 


Mr. Crawford, Mr. Weatherhead, and ſeveral others of the 
party. 1 heſe gentlemen were equally zealous and indu- 


ſtrious as he, tho' influenced by no other motive than 
that of publick ſpirit, and for them, conſequently, as free- 


men, Mr. Aitkenſon might as properly have been ſtiled a ma- 


nager and agent, as for Lord Gazrhes. Major Mitford too, 
was equally intereſted with Lord Gairlies at the beginning, 


but his affairs ſoon fell into ſuch a ſituation, that he was 


obliged to quit the field, and thereby the whole weight and 


expence of the oppoſition devolved on Lord Gairlies and his 


friends. 
At the ſame time, Lord Gairlies does now, as he always 


did, heartily acknowlege, that he was extremely obliged to 


Mr. Aitkenſon for his activity on that occaſion, and he did 
accordingly often expreſs his ſenſe of it in the courſe of 
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1 61 


to either of the defenders, directly or indirectly, his ex- 
pectation of receiving any pecuniary reward from his Lord- 

| ſhip; nor have the defenders any reaſon to believe, that he 
-; "= ever entertained any. thought of it, far leſs did he ever make 

5 ſuch a ſtipulation, or engage in the party on condition of 
his being paid in that manner. All that he ever ſignified 
as to any views of return was, that he hoped for Lord Gair- . 
Ef | liess intereſt in getting him appointed a maſter in chance- 
. ry. He was indeed well qualified to have performed the 
EY - duties of one of the twelve ordinary maſters, had he 9 
N called to it; and as for the extraordinary ones, who a ared ak 
| perſed over the whole country of Enyland, every | ey 
I" | y of character may well pretend to that truſt = ; 
2 Gairlies was actually negotiating for Mr. — 

of promotion at the time of his death. s 

But while Lord Gairlies does here frankly A knowledge 
the merit of his deceaſt friend, yet he cannot d& Her 
friends the injuſtice, as to Allow hirn the whole merit of his . 
5 ſucceſs. He had many other friends in that borough of all 
1 ranks and profeſſions, as well unfreemen as voters: He has. 
| mentioned the names of ſome of them who were no leſs. 

zealous and diligent in his favour, and in ſupport. of the fe 
b cauſe, to which he owed. his election. To all of them he 
| owns his moſt grateful obligations; but none of them have 
| thought of maintaining ſuch. a claim againſt him. as the 
preſent. 

Neither 1s there any foundation in fact, for what the pur- 
ſaer has alledged, that Mr. 4itken/on's attention to this affair 
made him neglect his other buſineſs, and occaſioned the waſte 
of his conſtitution by intemperance, and his contracting 
the diſeaſe of which he died. Such an averment 1s appa- 
rently injurious to the reſpectable character of that gentle - 
; man, The affair itſelf gave no. occaſion for ſuch deſtruc- : 
LE tive conſequences. Tho' the borongh is pretty large, yet 
| the number of freemen intitled to vote, was only about 50; = 


| and conſequently, the election was carried by 26, Of _ 
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17 
laſt number, 20 had declared for Lord Gairlies from the be- 
ginning; ſo that the gaining over to jhis intereſt, only a- 
bout five or ſix of the reſidue, who were from the begin- 
ning wavering in their reſolution, was all that was neceſſa- 
ry, and cannot be preſumed to have produced ſuch effects 
on a man of Mr. Aittenſon's good ſenſe and diſcretion; e- 
ſpecially, when his Lordſhip's other friends bore their ſhare 
in the trouble. The death of Mr. Aitken/on is what the de- 
fenders moſt ſincerely regret, as in him Lord Gairlies loſt a 
friend, who, he is perſuaded, had a real regard for him, and 
attachment to his intereſt, But he is happy in being aſſu- 
rech hy what Mr. Aitker/on himſelf told him, that his af- 
fairs were not the cauſe of his illneſs, but that it proceeded 
om a cold he caught in going to Durham, and attending 
the Pole aththe election there, which laſted for many days. 

. Might too has been laid by the purſuer on this cir- 
curtance, that Mr. Aittenſon was by profeſſion an attorney; 
and on this a preſumption is endeavoured to be grafted, 
that he intereſted himſelf in the hopes of a pecunia- 

= ry reward. But it ſurely cannot be maintained, that all. 
attornies without exception are ſo mercenary in their di- 
4 poſition, and ſo little regardful of publick or political views, 
that they can engage on no fide in ſuch an affair, with- 
out expectation of payment in this way. It may on the 
contrary be ſaid, that ſcarce a man of any profeſſion re- 
ſiding in an Engliſh borough, is proof againſt the infection 
of party, and embracing one fide or other, from publick 
and more laudable views. In this caſe, almoſt every man 
in the burrow of every profeſſion, was engaged on one ſide 
or other. Indeed, conſidering Mr. Aiuken/on's good charac- 
ter, and the influence he had in the burrow, it is much 
| more natural to ſuppole and believe, what was truly the fact, 

3 that he exerted his influence in behalf of Lord Gairlies, as 

FF the candidate, who, at the | ſolicitation of himſelf, as well 

. as others, had offered upon the ſide of the party which he 


had eſpouſed, and of which he had the honour of being a 
leader, 


— 


been hitherto alledged, that he ever a ſo m * 1 as 
words ſignify to any body, his expecting to reg 
cuniary gratification. And, indeed, what pu 


by the purſuer himſelf, the near relation and ad 


"12% 
leader, than that by Gd ſo merely from expectation of pay- 


ment, in the way of his private profeſſion. 
But further, had there been any foundation in fact for 


what is 10 alledged, gore!y this purſuer, or ſome others, 


would have heard Mr. Auten/or expreſs, at ſome time, his 
having ſuch expectation; or, as he was a man accurate in 


buſineſs, there, would have been ſome entry in his books, or 


accompts, relative to this reward, efpecially, as he had oc- 
caſion to make large de! zurſements for his friend Lord Gair- 
lies in this affair. It is not, however, pretended, that any 
. note, or memorandum of that kind, has been foung 


beyond doubt, and ſhews the real apprehenſion ee 


of the defunct, concerning it, is, that after Mr. Aitkenſon? 5 
death, he ſettled accompts with the Earl in behalf of his 
1on, as to Mr. Aitkenſon's deburſements, and whole concern 
in the Morpeth election, and did grant a diſcharge and ac- 
quittance of theſe accompts, without claiming, or fo much . 
as mentioning, any fee or reward, as being over and 9 8 
due to the deceaſt for his alledged agency. 

It is even acknowledged in the libel itſelf, that the pyr- 
ſuer never made ſuch a claim or demand, till a year after 
that ſettlement and diſcharge. This affords real evidence, 


that the extravagant claim now made, for no leſs than 


500 J. on that ground, over and above all other expences, 

has not proceeded from any knowledge or apprehenſion had | 
at that time by the purſuer (who is himſelf an attorney, 
and inhabitant of the borough) that either, from the con- 
cern which the deceaſt took in that matter, or from the na- 
ture of his profeſſion or buſineſs, or from any thing he e- ; 
ver r ignified or expreſſed, =y ſuch fee was due or _—_— WW 

but 


„ 


but muſt have taken its riſe merely from an after thought 
of the purſuer himſelf, or the * of ſome other 
perſon, 

It is likewiſe material to obſerve, that as it is commonly 
thought proper to have the aſſiſtancę of an attorney at ta- 
| king a pole in an Enzh/h election, ſo at this very election 
of Morpeth, Lord Gairlies paid no lefs than a brace of other 
attornies, for attendance and aſſiſtance there, beſides a coun- 
cil, and very good fees to them were particularly ſtated in 
the accompt above mentioned, cleared with the purſuer him- 
ſelf. This fact bas been all along admitted, and it ſtrong- 
choborates what has been mentioned for ſhowing, that 
Me. at non meant not to act in the ſphere of an atb0rBey, 
eas a friend to Lord Gairlies, and the intereſt up- 
one Be ſtood. 

1e purſuer has talked of ſapporting his claim, by the 
import of many letters from both the defenders; but the 
only one he has thought fit to produce, is a letter from the 
Earl to Mr. Aitken/on, of date the 27th Auguſt 1760, con- 
cluding 1 in theſe words: © My ſon and I have have had al- 
© ready ſuch proofs of your friendſhip and activity, that 
ve truſt and depend intirely upon your management 
* you may be aſſured of all the grateful returns in our 
„power.“ This paſſage does very properly expreſs the de- 
fenders ſenſe of Mr. Aitken/on's friendſhip, and it promiſes 
ſuch returns as a friend might expect; and which, had Mr. 
Aitkenſon lived, the defenders would have ſeized every op- 
portunity of making. But thoſe words cannot bear the 
'., conſtruction of importing an engagement to give a pecuni- 
ary reward, ſuch as is now demanded. This letter is not 
wrote in the language of an employer writing to his attor- 
ney, or one who had engaged as his ſervant, in the way of 
his profeſſion; it is, on the contrary, ſuited to. one, who 
was acting independently, as of influence in the party, and 
| part the intereſt upon which the candidates ſtood. 
2 Accordingly, 


g — tn * 
* 


times intereſt is allowed him, L. 2 et 27. F. de. neg. geſt, But 


E 10 1 


— 


Accordingly, the letter likewiſe contains compliments to 


other gentlemen by name, upon the ſame ſide, and to the 


other friends who had met with Lord Gairlies at Kelſo, and 


ſignifies his readineſs to wait upon them whenever his pre- 
fence ſhould be thought of any ule. 
— Having thus fully ſtated the facts in this cauſe, and ob- 


viated ſundry of the purſuer's arguments, the defenders. 
ſhall now conclude with ſubmitting the following objecti- 


ons to this claim: 


1110, That the deceaſt Mr. Aitkenſon' was not employed by 
either of the defenders, as an agent, factor, or — 
There is no evidence whatever, either already bro 
offered to be brought, of any mandate or commiſſign ti 
been given to him by them, or either of them, ſaga 
him to claim, as of right, any fee or gratificati 5 


ſuch an enormous ſum as is here libelled. The nature of 


the buſineſs in which he engaged, cannot imply, or pre- 
ſume a commiſſion to have been given him, ſuch as can 


found this claim, ſeeing it was a matter of publick, as well 


as private concern. With equal reaſon, every man in the 
borough, who could prove, that he openly eſpouſed the 


ſame party, and ſpoke for, or ſolicited, and. a fortiori, if 
he voted for the candidate, might proſecute him for a fee- 


or reward proport:onable to his ſervices. Such claims, if 


| ſuſtained, would be ruinous to the perſon elected, inconſi- 


ſtent with the idea of free elections, and contrary to law 
and juſtice. 

2do, Neither 1s this claim competent upon the footing of 
Mr Az:tken/on's having been a negotiorum >. r for Lord Gair- 
les. The ſame plea might be put in by every one of his 
friends in this election: Beſides, a negotiorum geſtor, even tho' 
he prove that he managed the buſineſs utiliter, is only in- 
titled to indemniſication, that is, to recover the neceſſary and 
uſeful expences he has deburſed; and upon which ſome- 


he 


N , or © 


E 
He is not intitled to any fee or reward over and above; and 
in the practice of England there are authorities going ſo far 
on this point, (contrary indeed to equity) as even to deny 
indemnification of expences to one who has intermeddled in Dyer's Rip. 
the management of another's affairs without a ſpecial man- P. 7% 38, 
date. The defenders however, have willingly indemnified ** 
the purſuer of every thing that could be claimed in that 
way; and they are ſatisfied that no further pecuniary re- 
ward for trouble was expected, or would have been demand- 
ed by the defunct, for the reaſons already explained. 
ztio, Suppoſing there were here ſufficient evidence of the 
711 * defunct's having acted as an agent or mandatary in this 
matter; vet, according to the rules of the civil law, Mandat 
is a gratuitous contract, whereby the mandatar is ſuppo- 
ſed to undertake the buſineſs from friendſhip and goodwill, 
and, conſequently, no fee or reward is held to be due to 
him, . unleſs it is proved to have been expreſsly ſtipulated. 
At the ſame time, the defenders acknowledge that this rule 
has been ſo far departed from in modern practice, that in 
reſpec to particular circumſtances, and the nature of cer- 
tain employments, a fee or reward for ſervices performed, 
has been found due without ſtipulation.. Such is the caſe 
of phyſicians, and of attornies or. agents, when employed 
in the proper buſineſs of their profeſſion, namely, that of 
managing law ſuits in courts of juſtice. Yet it is ſubmitted, . 
if in the prefent caſe the defunct can be held to have been 
properly an agent, and not to have acted entirely from 
public ſpirit, and on an independent footing. But ſuppo- 
ſing him to have meant to act as an agent, ſtill the buſineſs 
he undertook, was of ſuch a nature, as might well have 
led him to have made a previous ſtipulation for reward 
a from thoſe for whom he acted: And as no ſuch thing was 
8 done, he muſt be ſuppoſed to have acted gratuitouſiy, or, at. 
leaſt, he could not be better founded in this claim againſt 
the- 


* 


hs the-perſon elected, than apainſt every one of the electors, 
or others of the ſame party. | 
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And Ja/tly, as the purſuer has come in place of Mr. Ait- 


kenſon to all intents, ſo his diſcharging the accounts of ex- 


pences incurred by the defunt, and taking payment of 
the balance, without any reſervation of his title to a gratu- 
ity or reward for trouble, and without ſo much as mention- 
ing it for above a year thereafrer, muſt, per /e, effectually 
bar this claim. It might be held either as an admiſſion 
by the party himſelf, that no ſuch thing was due, and that 
the ſervice was 1atended to be gratuitous, or as a virtual 
diſcharge of any demand on that head. Eord Bankton des 
livers his opinion © That if the agent or factor has, accep- 
ted of a diſcharge of his intromiſſions, withogteſerva- 
tion of a gratuity for his pains, he cannot demand thereafter 
a ſalary.” So too it was explicitely determined in a caſe ob- 
ſerved by Preſident Falconer, 5th January 1683, Graeme con- 
tra Rochead. Graeme had for many years been chamber- 


lain to Murray of Melvan, and had got his accounts cleared 
and diſcharged. He afterwards purſued the executor for 


his falary : But it was pleaded in defence, that as no pac- 


tion relative to the ſalary was proved, ſo his claim to it 
was barred, by fitting his accounts, and accepting a diſcharge 
of his intromiſſions. The Lords accordingly ſuſtained the 
defence, and afſv:/z:ed the defenders. If ſuch has been found 
to be the effect of an agent's accepting a diſcharge from his 
employer, without reſervation ; à fortiorz, a diſcharge gran- 
ted by the agent to his employer, upon a regular accom- 
pting, without any claim of a fee, or reſervation of it, ought to 
have the like effect. N . 


In reſpect whereof &c. 


